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In the "Model of Rules I," Ronald Dworkin criti-
cizes legal positivism, especially as articulated in
the work of H. L. A. Hart, and suggests an alternative
approach to legal theory that is neither a purely posi-
tivist nor a purely natural law position.! 1In doing
80, he rejects two fundamental tenete of positivism.
The first is the idea that, in every developed legal
systet, there is a "master rule,™ or "rule of recogni-
tion," that 1is, a social rule or complex set of rules
that provides a test for identifying which rules are
law and which are not. This test has to do not with
the content of rules, but with their pedigree, or the
way in which they were adopted. The second tenet is
the doctrine of judicial discretion. This is the the-
sis that, in deciding cases to which no law clearly ap-
plies, the judge has no duty to find in favor of one
litigant rather than another, but may use his or her
discretion to generate new laws or modify old ones.

The rejection of both tenets seems paradoxical: if
there is no commonly accepted test for law that would
enable judges to recognize when they have a duty to de-
cide a case in a particular way, and if they are not
free to exercise discretion, then how are legal cases
to be decided? Some positivists have used the follow-
ing argument to show that Dworkin is wrong in rejecting
a social rule of recognition:

. . no rights or duties of any sort can exist
except by virtue of a uniform social practice of
recognizing these rights and duties. If that is
so, and if law is . . . a matter of rights and
duties and not simply of the discretion of offi-
cials, then there must be a commonly recognized
test for law in the form of a uniform social
practice . . .?

The argument rests on a particular theory of the origin
of rights and duties in 3enera1, which Dworkin calls
the "social rule theory."? According to this theory, a
social rule is described as "a rule constituted by the
bulk of a population."* The theory, Dworkin contends,
has two versions, a strong version and a weaker ver-
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sion. In rejecting the strong version's central claim
that social rules constitute duties, Dworkin believes
that he can also reject the weaker version's claim that
social rules merely enable us to recognize duties. I
shall argue that rejection of the strong claim does not
entail rejecting the weaker claim. Furthermore, 1 try
to show that Dworkin's argument against the weaker
claim is fallacious, and that he 1is therefore not
justified in rejecting the weaker version of the social
rule theory. But if the weaker version can support the
thesis that the rule of recognition is a social rule or
set of rules, as I believe it can, Dworkin may not be
justified in his rejection of the first tenet of posi-
tivism.

One can put the matter in yet another way. Dworkin
argues, successfully, that social rules, as expressed
in uniform social practices, cannot set the limit of
our duties; that is, social rules do not themselves
constitute duties. He also argues that they cannot set
the threshold, that is, that they cannot point beyond
themselves to something more fundamental, such as
duties. 1 shall try to show that some social rules can
and do point beyond themselves to something more funda-
mental, namely to duties, and I shall try to show how
Dworkin's argument against this claim fails. In this
way I hope to establish the weaker version of the
social rule theory, and with it the positivist's claim
that the rule of recognition is a social rule or com-
pPlex set of social rules.

Dworkin's example of the vegetarian shows why he
rejects the social rule theory as an account of the
origin of rights and duties.® The vegetarian asserts
that we have no right to kill animals for food because
of the existence of a general moral duty to respect
life. 1In asserting that we have a duty not to kill
animals, the vegetarian is not appealing to some social
rule that is constituted by a uniform social practice,
for no such uniform practice in fact exists. Nor is
the vegetarian claiming that we ought to have this
duty, even though we do not actually have it, that is,
even though it has not been constituted by an actual
social rule. What the vegetarian is claiming is that
we do in fact have a moral duty not to kill animals,
and that this duty ought to be the basis for a social
rule that animals should not be killed. The upshot of
this analysis 1is that the social rule theory has put
the cart before the horse in claiming that social prac-
tices constitute rules that impose duties. According
to Dworkin, duties, as well as the rules that express
them, are not constituted by social practices. The ex-
ample of the vegetarian is helpful because it reveals
the reason that Dworkin rejects the claim that social
rules constitute duties: duties are more fundamental
than social practices. Thus, it is a mistake to think
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that social rules alone can somehow generate or impose
duties.

So: for example, 1if a judge should ask the ques-
tion, "Why is it my duty to take into consideration
constitutional 1law in deciding a case in which freedom
of speech is at issue?,” a satisfactory answer, for
Dworkin, would never be, "Because there is a uniform
social practice among judges of considering constitu-
tional law in deciding cases dealing with first amend-
ment rights.” But this is precisely the kind of answer
that the social rule theory advocates. For Dworkin,
however, this reply simply does not suffice; the fact
that judges do take some kinds of considerations into
account in deciding particular cases does not provide
the reason why judges have a duty to do so.

1 find Dworkin's arguments against the social rule
theory convincing; he seems to me to be justified in
rejecting it as an inaccurate account of the origin and
existence of duties.® Dworkin seems correct in reject-
ing the strong version's claim that the existence of
social rules alone constitutes duties. But the rejec-~
tion of this strong claim does not entail rejecting the
weaker claim that social rules can point beyond them-
selves to something more fundamental, thereby enabling
us to recognize duties. In fact, the argument that
Dworkin uses against the weaker claim is fallacious.
He says:

I should like to point out, however, the weakness
that remains in even this revised form of the
social rule theory. It does not conform with our
moral practice to say even that a social rule
stipulates the minimum level of rights and du-
ties. 1t is generally recognized, even as a fea-
ture of conventional morality, that practices
that are pointless, or inconsistent in principle
with other requirements of morality, do not im-
pose duties . . .7

I take the following to be a fair reconstruction of
Dworkin's argument:

(1) 1f social rules set the threshold of duties,
then they must point beyond themselves to something
more fundamental.

(2) But some social rules are trivial, and do not
point beyond themselves to anything more fundamen-
tal.

{3) Therefore, no social rule can set the threshold
of duties.

But this argument is fallacious. Dworkin reaches the
wrong conclusion. The correct conclusion is:
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(3') Some social rules cannot set the threshold of
duties. |This conclusion is perfectly consistent
with the thesis that the rule of recognition is a
social rule or set of 8social rules that enables
judges to recognize their more fundamental duty to
decide particular cases in particular ways, that
is, to take certain kinds of considerations into
account when deciding certain kinds of cases. For
although it is true that some social rules are un-
doubtedly trivial and do not point beyond them-
selves to anything more fundamental, it is just as
true that some are meaningful and enable us to re-
cognize our duties.|

Some examples may illustrate this point. Traffic
rules provide a good example of social rules that do
not constitute duties, but enable us to recognize what
our duties are. Consider the rule that all drivers
must stop for red lights. If we were traveling in a
foreign country, we could know that such a social rule
exists by observing that a uniform social practice of
stopping for red lights exists. By observing that a
social rule exists, we might then infer that if one
lives in the area in which the observations have been
made and can.drive, one has some kind of duty or obli-
gation to conform to the established social practice,
and obey the rule of stopping for red lights. But we
have no way of knowing, from the mere observation that
the social rule exists, the origin or nature of the
duty that the rule enables us to recognize. We might
think that the social rule of stopping for red lights
itself constitutes or creates a duty to obey the rule,
that is, that the mere fact that everyone seems to stop
for red lights creates an obligation for us to do so.
But this would be incorrect. In fact, the duty to stop
for red lights is not created by a social practice, but
rather by a legislated traffic law. The duty is pri-
marily legal in character, though it may have social
and moral ramifications. 1In other words, the duty that
we must stop for red lights is more fundamental than
the social practice that everyone does in fact stop for
red lights. To say that a social practice constitutes
a duty is, in a sense, to confuse the is/ought distinc-
tion. The fact that everyone does something does not
entail the normative claim that they must or ought to
do it. However, from the fact that a social rule or
practice exists, we may infer or recognize that some
kind of corresponding duty to obey the rule or conform
to the practice exists, although this need not always
be the case.

Someone might object that the example of traffic
rules begs the question of whether social rules enable
us to recognize our duties. For most of us know that,
in general, traffic rules, and, a fortiori, the social
practice of obeying them, exist only by virtue of hav-
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ing been enacted by a legislature. That is, it is true
that the social rule of stopping for red lights does
enable us to recognize a more fundamental duty, but
only because we know the duty to have been imposed by a
legislative enactment. 1Is it the case that some social
practices can allow us to recognize duties of which we
had no prior knowledge? 1 believe so. Consider the
social practice of keeping promises. It seems to be a
relatively important practice; it fosters mutual trust
and respect among individuals and thus helps to stabil-
ize social interactions. As such, it is beneficial
both to society and to the individual. Does the social
rule that promises should be kept, which 1is brought
about by the widespread practice of keeping promises,
point to a more fundamental moral duty? From the ob-
servable fact that such a social rule exists and is
beneficial to society, can we justifiably infer that we
have a duty to keep our promises? I believe that we
can, especially if we take our membership in society
seriously.

We said that the practice of keeping promises bene-
fits society. If we take our membership in soclety
seriously, then we will be likely to believe that we
have certain duties vis-a-vis our community by virtue
of our citizenship, such as the duty to obey laws and
to conduct our lives in an orderly way. We may believe
that we have the negative duty to refrain from engaging
in activities that might harm the community, or even
that we have the positive duty to engage in activities
that would benefit it. Although these are not specif-
ically legal duties, they are general moral duties that
we might recognize ourselves as having by virtue of be-
ing members of a particular society. Given that we
recognize that we have these general moral duties, we
may be able to infer from the existence of a meaningful
social rule that benefits the community, such as the
rule that promises should be kept, that we have a moral
duty to obey that rule, and keep our promises. The
particular duty of keeping promises is not constituted
by the social rule itself, but rather is a consequence
of the fact that we accept certain general duties to
contribute to society, or at least to refrain from hin-
dering it. Moreover, we probably would not recognize
that we have a moral duty to keep promises if the so-
cial rule did not exist, yet we still would have that
duty, if we accepted the general duty to act in ways
that benefit society.

Clearly, then, there are some duties, such as the
duty to obey traffic laws and the duty to keep one's
promiges, that exist whether or not there is a social
rule that enables us to recognize them. So, contrary
to the social rule theory, it is not the case that
" . . . no rights or duties of any sort can exist ex-
cept by virtue of a uniform social practice of recog-
nizing these rights and duties."® But, neither is it
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the case, as Dworkin thinks, that no uniform social
practice can enable us to recognize or infer to the ex-
istence of rights and duties more fundamental than the
practice itself. But is it the case that the rule of
recognition is a meaningful social practice, a rule or
set of rules that enables judges to recognize their
more fundamental duty to decide particular cases in
particular ways?

If it 1is the case that the weaker version of the
social rule theory is correct, and the rule of recogni-
tion is a meaningful social rule or set of rules, this,
according to Dworkin, no longer supports the positiv-
ist's thesis that such a rule of recognition accounts
for all judicial duty. As he puts it, "If judges may
-have a duty to decide a case in a particular way, in
spite of the fact that no social rule imposes that
duty, then Hart's claim that social practice accounts
for all judicial duty is lost."® If a social rule of
recognition is construed in the weaker sense of merely
enabling judges to recognize their duty, rather than in
the strong sense of actually constituting their duty,
it is true that such a social rule no longer accounts
for all judicial duty. Nonetheless, a case can be made
for the claim that it accounts for a significant part
of that duty.

But if this is the case, then some version of the
rule of recognition might be developed that is compati-
ble with both the positivist's and Dworkin's concep-
tions of law.'® For Dworkin's rejection of the thesis
that the rule of recognition is a social rule or set of
rules is motivated by the consideration that ® . . .
positivism, with its doctrine of a fundamental and com-
monly-recognized test for law, mistakes part of the do-
main of that concept for the whole.™!' But a version
of the rule of recognition that delimits only a part of
judicial duty, yet points beyond itself to other as-
pects of that duty, avoids the charge of mistaking a
part of the field of law for the whole. A parallel can
be drawn between judicial duty and the duty to keep
one's promises. The social rule that promises should
be kept not only points beyond itself to the particular
duty of promise-keeping, it also suggests a number of
more general moral duties and considerations, such as
the duty to act in ways that benefit society, or the
duty not to harm others, or the duty to respect per-
sons. That is, the particular duty of promise-keeping
does not exist in a moral vacuum; it is one of a number
of interrelated considerations that comprise the field
of morality. We may keep our promises because we
believe that we have a duty to do so, but our belief
that we have that particular duty may rest on further
beliefs about other moral duties that we have, such as
those mentioned.

A similar point can be made with respect to judi-
cial duty. Consider, for example, the social rule
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among judges of accepting the constitution and its
amendments as the rule of law in deciding cases dealing
with first amendment rights. The judicial practice of
accepting the constitution and its amendments as the
rule of law in such cases may point beyond itself to a
more fundamental moral duty to take these documents in-
to account. But the particular duty to consider these
documents as the rule of law in such cases does not ex-
ist in a vacuum; it is just one of a number of inter-
related duties that comprise the field of political
morality. Other judicial duties that are suggested by
the duty to accept the constitution and its amendments
as law are, for example, the duty to consider the prin-
ciples of political morality that form the underpinning
of these documents, or the duty to consider the intent
of the authors in framing the documents, that 1is, to
consider the spirit as well as the letter of the law in
deciding cases that deal with first amendment rights.

Construed in this way, a social rule of recognition
would not mistake part of the domain of law for the
whole. For it would enable judges to recognize as law
not only the rules that are explicitly stated in legal
documents such as the constitution and statutes, but
would also enable them to recognize the principles of
political morality that underlie as well as pervade
these documents. Such a version of the rule of re-
cognition would surely be acceptable to Dworkin, for it
avoids his main objection to the positivist doctrine of
a social rule of recognition--that a test of pedigree
alone cannot be broad enough to include, as part of the
law, principles that embody commonly accepted moral
precepts.'! 1t might also be acceptable to some posi-
tivists, namely, to those concerned to defend the the-
sis that the rule of recognition is a social rule or
set of rules. Of course, it would not be acceptable to
positivists who wish to maintain the strict separation
of law and morals.

What is the upshot of all of this for Dworkin? If,
as 1 have argued, his arguments against the social rule
theory fail to refute the thesis that the rule of
recognition may be a social rule or set of rules, and
if a plausible version of this thesis avoids his main
charge that a social rule mistakes part of the domain
of law for the whole, Dworkin may be forced to reassess
some attempts at developing a version of a social rule
of recognition that satisfies both his conception of
law and that of positivists.'’ Furthermore, he may be
forced to teassess his own alternative to a social rule
of recognition--a version of the thesis that " . . . in
every legal system some particular normative rule or
principle, or complex set of these, is the proper stan-
dard for judges to use in identifying more particular
rules or principles of law."'* Dworkin sketches his
view of the process of judicial decision-making in
"Hard Cases,"'' but surely he cannot intend this ac-
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count either as an accurate description of the way in
which judges actually decide cases, or as a practical
suggestion for improving the current procedure. For
Dworkin's idealized account of that process presupposes
super-human knowledge and legal skill, absolute impar-
tiality, and infinite patience and endurance. Its com-
plexity is stunning. Its lack of plausibility alone
should lead Dworkin to reconsider the merits of a so-
cial rule of recognition. The failure of his arguments
against the weaker version of the social rule theory
surely should do so.
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