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Legal Issues& Language Media: The UCLA Case

Eyes are on “the UCLA case,” wh a university has been sued becaus
undertook to provide video streams on campus witasking permission from tt
video rights holders. The case is not likely todedinitive but it raises importal
questions: What constitutes classroom use of {? Can an institution sign away
fair use rights? Who is responsible for providihg tnfrastructure for streamir
media distribution at an educational instituti

The lawsuit raises obstacles to satisfaction afsti@om needs. If the purcha-
for-life-of-item hard copy must be replaced by temporarilynseel streaming
streaming will be the format nobody can aff

In 2005 or 2006 UCLA Instructional Media and Collens Services (part of tt

Office of Instructional Development) started usWigeo Furnace to digitize ar
stream various videorecordings from the collecti@respasswor-protected client
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on the campus network, for students enrolled issea where the video was
required viewing. Except for the fact that entiredtrical films were streameédhe
program conforms to the provisions of Section 10.&. Copyright Law (TEACH).
The streamed videos can be shown in the classmewed in the library or Media
Center, and viewed in some dorms by students earoilthe relevant classeBy
July 2010, instructors had requested that over 2&8dia items be made available
in this way, ranging frorKill Bill toKrapp’s Last Tapé¢o a three-part documentary
about the Philippines.

Video Furnace is a combination of hardware andwvso, now distributed by
Hai Vision, allowing robust and secure deliveryiafeo over IP. An instructor’s
classroom lecture can be almost instantly weboakstance ed sites. Video streams
can be produced from DVDs or VHS very quickly, sattan instructor can request
a film for a screening and access it on the compsen thereafter. From an
institutional point of view, the infrastructure @fdeo Furnace is a versatile tool
worth the investmerit.

In 2009 an organization called A.l.M.E. (Associatfor Information Media and
Equipment) put pressure on UCLA to stop the videeasns. A.l.M.E. acted on
behalf of Ambrose Video. Although A.I.M.E. includesits membership 9 other
video distributors whose videos had been reforrdattel streamed by UCLAijt
was Ambrose that was pushing for the cease-andtdwsier and eventually for a
lawsuit against UCLA’s Regents and Chancellor.

Ambrose Video has been flourishing since 1987 prodpeducational videos
and also buying up the rights to high-quality méaleTV series; they sell copies—
VHS, then DVD—to schools and libraries. By mid-20@8brose had set up a
streaming service offering digital versions to itagions, and was dismayed to
discover that UCLA was already streaming Ambrosees—specifically, some of
the BBC Television Shakespeare Plays, dating fr@n8485. UCLA had purchased
the complete Shakespeare series twice over, in &tDVD""

Among the distributors whose works UCLA digitizéanbrose has a couple of
peculiarities. One is that every purchase ordestiioites a contract by which the
buyer is granted carefully limited “Public Perfonnea Rights™" “The Content is
licensed solely for classroom teaching, researdacaional non-commercial
multimedia projects, classroom presentations, aaiglidual presentations for use in
educational institutions or public librarie$ All these situations fall undéair use
as defined in Section 107 of U.S. Copyright Lawsthfair use rights were extended
into the digital realm by Section 110 (TEACH), Buhbrose explicitly forbids its
purchasers from “transmittling media]... on any mudteiver open or internet
system.” Ambrose claims that “In most cases tlgsd by video and retail outlets
are restricted to home use only and do not indtidgr definition of PPR] rights,”
which is simply not true in the U.S. Ambrose tfrges purchasers into a contract
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in which they give up their fair use rights in eaalge for a more limited set of
rights’

The other peculiarity of Ambrose is that it offex useful digital product at a
reasonable price: a secure high-quality stream wbrAse servers, for $25 per
episode (e.g. one Shakespeare Play) per serfie$tez.streams even have closed-
captioning to meet federal disability requiremefis. schools which do not have
the infrastructure to digitize and stream easiys is likely to be an attractive
product.

All the same, UCLA decided, after a hiatus in stmgey during the Spring 2010
term)" to draw the line. It insists that this use of thedia is legal and propét.
When A.l.M.E. brought suit, UCLA moved to dismise tsulit.

What are the principles A.l.M.E. is arguirfj?

* In purchasing the Shakespeare Plays, UCLA de fadered into a
contract with Ambrose which limits UCLA'’s fair usights with respect
to the purchased copies.

* What UCLA has done with the Shakespeare Playsssisran
infringement of copyright law, which reserves te ttwner the right to
reformat a legal hard copy of the video and to nthkevideo available
via any kind of broadcast or transmission overssagice. It is not fair
use, because it has a deleterious effect on thketrimr Ambrose’s own
streams and videos.

» UCLA violated the Digital Millennium Copyright Adiy circumventing
copy protections on the DVDS.

What is UCLA arguing?

* If PPR was included in the institutional purchaseey it cannot have
been reserved by Ambrose. Reformatting, circumuagrgncryption, etc.
were a means towards a legitimate end.

* The presentation of the streaming video in classfanindividual
student access is fair use, and specifically eduzaltfair use (Section
107 of Copyright Law). Fair use rarely applies toeatire work;
however, the “Betamax case” is invoked, recallimat tvideotaping
entire television programs in order to time-shiéwing was judged legal
in the early days of videocassette recorders. Athfoallegation that
UCLA is depriving Ambrose of its market, Ambrosel diot have a
product to offer for the first four years duringiatn UCLA streamed the
plays. That they eventually produced such a prodoes not oblige
UCLA to purchase it.

* Sovereign immunity: you can’t sue a state instituijthe Regents) in
federal court unless the state consents; the ladi€antracts involved
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here are under federal jurisdiction, and the statenot consent to be
liable for suit.

* A concept of qualified immunity protects governmefiicials
performing their duties in good faith.

 A.LM.E., which does not allege injury to itselfaino legal status to
present the claim against UCLA.

UCLA'’s “Motion to Dismiss” is full of intense arguemts, which the above can
only touch on, about who has the right to make wirat of case under what
circumstances. Some of it sounds like legal tapeithayd"'

The case is an exciting one because of UCLA’s agisifor a vigorous
interpretation of fair use. However, if the casdi@missed (and dismissal is
expected at any time), it will not be because UG& &onsidered to have made
fair use of Ambrose’s videos, but because the judgeed that the wrong
plaintiff is suing the wrong defendant on the wrgngunds.

This may not help to normalize practices (excepgbeaat state schools).
Threats against private schools by more powerfoipganies would not
necessarily be discouraged by the dismissal dJBeA case. Such a suit has
the potential to strangle streaming in its infangith schools afraid to use their
own facilities to stream but unable to afford tleehsing fees demanded by
distributors.

RESOLUTION UPDATE: On October 3, 2011, Consuelo B. Marshall, U.Sgéudr the Central
District of California, dismissed the A.l.M.E. lauwisagainst UCLA’s Board of Regents and
personnel, discussed in the article above. Thesiectconfirms that the school itself cannot be held
liable, because as a state university it enjoysf&ogn Immunity. A.l.M.E. was also declared to be
the wrong plaintiff in the case. The complaintst fha&olve circumventing DVD encryption and
copying DVDs to a server for purposes of streantinder the provisions of the contract or fair use
were dismissed “without prejudice”—the suit canbibeught again within the next two weeks, with
amendments as to who is suing whom. The staternéttie court, however, imply strongly that
digitizing material for fair use falls under faisel""

"The TEACH act (Section 110 of the Copyright Lapsifies that digital delivery of materials for lass
should be confined to “reasonable and limited podf of a dramatic work, “or display of a work in amount
comparable to that which is typically displayedhe course of a live classroom session.” UCLA suasing
that in these cases the “reasonable portion” ittiee film. It is in fact typical of brick-and-miar film
courses to schedule classroom screenings of fdrbe studied, and a digital version of the clasald/
necessitate streaming the films.

" UCLA Media Lab Video Furnace FAQttp://www.oid.ucla.edu/units/imlab/fag/vf/.
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" The number is obtained from Exhibit 2 in the ¢asailable online at
http://www.AIME.org/news.phiNearly all these items were for the humanitiese farts or social sciences;
none of them involved telecourses or materials nsaéeifically for the educational market. Thisigngficant
since the use made of the streams can be defirféchasformative”: using an item made for ententaémt or
information as the basis of class discussion atidism. See Deg Farrelly’s notes from 8/10/2011 at
http://www.mail-archive.com/videolib@lists.berkelegu/msg05162.html

" See Hai Vision Video Furnace informatidritp://www.haivision.com/products/furnace

Y The documents in the case are available on theémie A.l.M.E. dossietttp://www.AIME.org/news.php
In particular, the Amended Complaint offers a higtaf the case on which my summary is based. | ladse
made extensive use of UCLA’s Motion to Dismiss.

V' Determined by comparing Exhibit 1 and Exhibit 22im.M.E’s case as posted at
http://www.AIME.org/news.php

" UCLA Shakespeare Plays holdirtup:/media3.oid.ucla.edu/htbin/wwform/214?T=S0347

" Public Performance Rights (PPR) as understooérieig! is the right to show a film in a public vensuch
as at a film festival, school treat, civic or réigs event or fundraiser, etc. PPR thus definedat invested in
the owner of a copy of the media, and must be @seth, they are usually tailored to the specifimeve
(whether admission is charged, for example, anditreeof the audience expected). U.S. law providean
exception to this process of obtaining/purchasiR& Permission for face-to-face teaching in clagsest-for-
profit educational institutions (Section 107, ediaral fair use). In other countries, such as Canhdwever,
there is no educational exception and schools budget for PPR for any film shown in the classroom.

% This and other quotations in the paragraph are frttp://www.ambrosevideo.com/order.cfm#terms

* The Ambrose policy of ignoring the legal concepeducational fair use is not unique. For examBlélfrog
Films has similar wordindhftp://www.bullfrogfilms.com/orderinfo.htrijl and California Newsreel will sell a
customer a home-use copy for a small price, butWat to three points during home video videocasseit
DVDs script will appear over the image stating tiég videocassette has been purchased for homenlise
and may not be used in class, circulated in aitutisinal library or be exhibited to the generabpd’
(http://newsreel.org/California-Newsreel-FAGome companies do include in the institutionalepPPR
beyond fair use, though: a school or library ghesright to free showings of video purchased froards Films
http://icarusfilms.com/ordering.htnok New Day Filmttp://www.newday.com/orderinfo.htoll these
companies are A.l.M.E. members, and their insthal prices for one copy of a timely documentaaytst
around $200 and go up.

¥ Some film distributors sell thight to streanrather than an actual stream, leaving it up tcst®ol to
digitize and serve up the video. They may chargawcsh for streaming or streaming rights (temporihyted)
as for a hard copy. Some distributors, however} safl streaming rights because they don't owmthe

¥ Re. the cessation of streaming, see the DailyrBatticle of 1/24/2010:
http://www.dailybruin.com/index.php/article/2010/0tla-professors-banned-posting-videos-online

¥ UCLA Information Technology and Planning Boardstaent of principles as of 2/2010
http://www.itpb.ucla.edu/documents/ITPB_IP_VidednBiples_Memo.htmSee also the Chronicle of Higher
Education article ahttp://chronicle.com/blogs/wiredcampus/ucla-wilsuene-streaming-video-after-legal-
dispute/21594UCLA did at this time institute a more intenseusiny of the relationship between the videos
chosen and the courses for which they were required

XV Kevin Smith, Duke University's Scholarly Commurtioas Officer, provides a strong analysis at
http://blogs.library.duke.edu/scholcomm/2010/1 2ti@/other-shoe-dropsam ignoring some types of
arguments, e.g. that UCLA and Hai Vision are someballuding.

*'No such protections would be present on the VHStesoowned by UCLA. However, UCLA is arguing that
the circumvention was necessary to access thertonte

* Kevin Smith clarifies that the arguments areralbortant. UCLA is attacking the premise that, iis tase at
least, licensing of copyrighted material can carttrally limit the legal rights of a purchaser teuke media.
While the normal assumption is that a contract psithe law, they argue that in this case copytght(fair
use) is at issue and pre-empts the contracth®eé/blogs.library.duke.edu/scholcomm/2011/02¢08fract-
preemption-an-issue-to-watch/

*! Judgmenthttp://www.aime.org/news.php?download=nGOkWaN9oNBEGRmM&u=111005120000
Kevin Smith’s analysis of dismissdittp://blogs.library.duke.edu/scholcomm/2011/10¢@4aming-video-
case-dismissed/

120 IALLT Journal of Language Learning Technologies



Shoaf

ABOUT THE AUTHOR

Judy Shoaf has a Ph.D. in French and Medieval Literature f@onnell. She has
directed the Language Learning Center at the Usityesf Florida since 1993. She
maintains a website on copyright law & educationablia that can be accessed at
http://www.clas.ufl.edu/lic/Copyright

Vol. 41 (2) 2011 121



