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Ever since the Great Revolution of 1789, Western democracies have 
used the presence, or absence, of what were then defined as "human 
rights" as a criterion for judging the fairness and opjenness of political 
systems. Freedom of movement within a territory as well as the 
irrevocable privilege to leave that territory, i.e., to emigrate, for them 
always represented an integral comjx)nent of the body of human rights, 
which also includes freedom of speech, religion and conscience. States 
which deny their citizens the right to emigrate are considered to be not 
much more than huge jail cells, a fact keenly felt by all those suffering 
behind its bars. Consequently the call for freedom of movement was one 
of the most important demands of the people of Europe in the early 
sixteenth century as well as in Eastern Europe in the fall of 1989. The 
purpose of this paper will be to trace the development of the ius emigrandi 
as it changed from an emergency right of the Protestant Reformation to 
the human right of the French Revolution, and to show some of the 
discrepancies that existed between the "idea" and the "reality" of the right 
to emigrate between roughly 1555 and 1789.’

The origins of the modern concept of emigration are closely 
connected with the rise of the early modern European state. Ulrich 
Scheuner pointed out in 1951 that the Middle Ages did not know our 
concept of emigration. The Personenverbandstaat was not based on the idea 
of the territorially defined, impersonal state: loyalty was owed the ruler 
independent of the place of residence. Only with the evolution of the 
concept of a territorially rather than personally defined sovereignty did 
migration from a community of people become a legal issue. It was 
quickly demanded as a right and privilege by the free burghers of the 
medieval cities.^

Once they had paid their emigration tax or Nachsteuer, free citizens 
were at liberty to move wherever and whenever they wanted to, and the
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expansion of this concept from the burgher of the city-state to the citizen 
of post-1789 Europe began in the sixteenth century. Despite severe 
attacks during the Age of Absolutism it was endorsed and advanced by 
the philosophes of the Enlightenment and became one of the cornerstones 
of a free society. But the modem idea of freedom of emigration can only 
be understood within the context of the fundamental political, social, and 
religious changes which took place in Germany during the sixteenth 
century.

By the sixteenth century, the struggle between the centrifugal and 
centripetal forces in the Empire had been decided in favor of the princes. 
As the princes tried to consolidate their piowers, to mediatize completing 
authorities and to penetrate the thicket of medieval liberties, rights and 
privileges, they faced serious adversaries in their estates, who demanded 
participation in the decision-making process of the realm. In practice this 
meant a say in the levying of taxes, which included taxes on emigrants 
and their property, and manumission fees for unfree peasants.* Using 
medieval charters as a model, however, the estates increasingly also 
demanded "liberties" in the modern sense, including freedom of 
movement, as their due on the basis of what they considered a reciprocal 
relationship between ruler and ruled.

Where the princes were weak or beset by domestic and/or foreign 
policy problems, the estates were successful. Taking advantage of the 
pecuniary crisis of Duke Ulrich of Wiirttemberg and the turmoil 
surrounding the peasant revolt of the Armer Konrad, the estates of 
Wiirttemberg were able in 1514 to force the duke in the Tubinger Vertrag 
to grant all his subjects freyer Zug within twenty years. But in 1520 
already all emigration taxes were abolished, and many historians have 
seen in this treaty, which was in effect into the nineteenth century, the 
first constitutional guarantee of free emigration.*

A few years later, in 1525, the peasants of southwestern Germany 
rebelled. They felt their legal and economic position threatened by the 
attempts of the lords to increase their financial obligations, curtailing their 
use of the commons and forests, and to undermine their legal status. 
When the p>easants demanded proof of all existing financial obligations 
and labor services, the creation of a new order based on divine and 
natural law, and the abolition of all servitude as contrary to the Bible, 
they not only threatened the existing political order. The prominent place 
of the demand for a society of free people, including freedom of 
movement, among the peasants' grievances in 1525 threatened the social 
structure of society as well. "Christ redeemed and bought us all with his 
precious blood, the lowliest shepherd as well as the greatest lord, with no 
exceptions. Thus the Bible proves that we are free and want to be free."* 
The inhabitants of the cities had gained their freedom in the Middle Ages, 
but in the countryside, the traditional relationship between ruler and
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ruled was still based on bondage, on UnfreOieit, and would remain so for 
centuries. The Peasants' War ended in failure and by 1526 the rulers had 
wreaked terrible vengeance. But the issue of freedom of movement, 
demanded by the peasants as a divine and natural right, had to be dealt 
with in great detail by the Diet of Speyer the next year. At that time the 
Empire decided not to take action, but what was denied in 1525, the 
rulers were forced to grant in 1530.

In 1517, Martin Luther's lunety-five theses had sounded the 
beginnings of the Reformation. By 1530 the unity of the Christian 
Occident was a thing of the p»st. After the interlude of the rebellion of 
the imperial knights and the peasant unrest, both of which had greatly 
enhanced the princes' power, the rulers of Germany were forced to 
address the question of dissenting Christians within their territories. Once 
they had granted themselves the right to determine the faith of their 
subjects in the ius refortnandi, they faced the problem of what to do with 
those who did not want to share the faith of their rulers. Almost 
immediately they realized that the recognition of the principle of the cuius 
regio, eius religio had to be accompanied by the granting of the ius 
emigrandi as an emergency right to avoid domestic unrest and possible 
civil war. The princes' ius reformandi had to be accompanied by the 
beneficium emigrandi for the subjects.*

By 1530 the Diet of Speyer had granted Catholics the right to 
emigrate from territories whose rulers had converted to Protestantism. In 
1544 this privilege was revoked, but reinstated in 1548. In 1555, the Peace 
of Augsburg guaranteed the perpetual right of emigration for religious 
reasons in paragraph twenty-four, dependent upon the "zimlichen billigen 
Abtrag der Leibeigenschafft und Nachsteuer, wie es jedes Orts von alters 
anhero iiblichen herbracht und gehalten worden ist." This included the 
unfree, even if the peace treaty confirmed the right of the lords "der 
Leibeigenen halben, dieselbigen ledig zu zehlen oder nicht, hiedurch 
nichts abgebrochen oder benommen seyn."^

After 1555, the right to emigration could no longer be denied, but 
given the concurrent legalization of the emigration tax, German princes 
as well as cities and the nobility, weary of the danger of mediatization by 
powerful neighbors, wasted no time in introducing it in their own 
territory. Such a tax provided a convenient way to define the territorial 
affiliation of a community, enhanced the financial fortunes of the state, 
and proclaimed the independence of those able to collect it. As early as 
1556, Bishop Melchior von Zobel of Wurzburg ordered a new, state-wide 
emigration tax to be collected from all subjects, "welche voter frembde, 
vns vnverwandte Herrschafften vnd gebiet ziehen."* This practice clearly 
defeated the ends of the law of 1555, which had only spoken of older, 
municipal, and already established fees and taxes, but the Steuerhoheit
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became a "Kriterium der Landeshoheit, der sich auch die mediaten 
Herrschaften nicht entziehen konnlen."*

But the reformers, too, demanded the right to emigrate as a safety 
valve. Martin Luther, John Calvin, and Huldrych Zwingli all rejected 
resistance to the God-given authorities as evil. Luther especially becanrve 
a strong supporter of the right to enugrate when he said in one of his 
table talks in 1535; ’'Wo die Obrigkeit feindlich ist, da weichen wir, 
verkaufen wir, verlassen wir alles und fliehen von einem Staate in den 
andem, derm um des Evangeliums willen ist nicht durch Widerstand 
leisten Unruhe zu verursachen, sondem man mufi alles ertragen.'”'’

In the seventeenth and eighteenth centuries, the right to emigrate 
came increasingly under attack by the state. Even though in 1648 the 
Treaty of Westphalia had confirmed in article thirty-six the right of free 
emigration, the Age of Absolutism placed the interests of the state above 
those of the individual. Whether a subject could emigrate or not was 
decided from now on by the Staatsraison. Since a large population and a 
positive balance of trade were considered beneficial for the wealth and 
power of a state, it was more than inclined to prohibit any emigration 
outright. As early as 1583, Jean Bodin took it for granted that a 
magistrate had the right to prohibit emigration." In 1516, Thomas More 
called for the punishment of those who left their bounds without permit," 
and a few years later, in 1625, Hugo Grotius upheld the right of 
governments to forbid emigration and to levy taxes on emigrants." 
Thomas Hobbes in 1651 knew only two possibilities for emigration: 
"either by permission, as he, who gets license to dwell in another Country; 
or Command, as he who is Banisht."^* Throughout the eighteenth century, 
philosophers like Christian Wolff (in 1721) denied the right of people to 
emigrate on the grounds that this might hurt the interests of the 
community as a whole."

In the seventeenth century, treaties had still contained stipulations 
upholding the freedom of emigration for religious reasons," but in the 
eighteenth century no more than lip service was paid to the law, despite 
vehement opposition by jurists like Johann Jacob Moser and the attempts 
of the Reichshofrat to uphold the ins emigrandi. Decrees like the one in 
1723, which stated that "es wider der teutschen Freyheit lauffe, den 
Unterthanen das auch auCer des westphalischen Friedensschlufies im 
Ronuschen Reiche zugelassene ius emigrandi zu nehmen," could not be 
enforced against the king of Prussia." Even princes like Duke Ernst von 
Sachsen-Hildburghausen argued that "es grofien Anstofi verursachen 
wiirde, wenn denen Unterthanen zu ieder zeit und nach ihrem blofien 
wahn Oder auf solche art, dal? einem landsherm dadurch nachtheil 
zuwachse, frey stehen sollte, ihre subiection zu verandem."'* Some fifty 
years later, in 1764, Prince-Bishop Adam Friedrich von Seinsheim of 
Wurzburg asserted that it "in des Unterthanen freyer Willkiihr keineswegs
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stehet, sich dem seiner Hochsten Landes=Heirschaft schuldigen Gehorsam 
eigenes Cefallens zu entziehen."”  Starting in France in 1669, a flood of 
decrees prohibiting emigration, filled with threats of gruesome 
punishment for recruiter and emigrant alike and exorbitant fees and taxes 
on the property of those emigrants who received permission to leave, 
swept across Europe in the eighteenth century, culminating in an imperial 
decree in 1768. But when the decree was renewed in 1786, not even the 
new prince-bishop of Wiirzburg, Franz Ludwig von Erthal, published it 
any more.“

In the Age of Enlightenment, the idea of human rights and the 
concept of the social contract placed the question of emigration on a 
completely new foundation. Men were understood to be free and equal 
individuals, who formed a community of their own free will with the 
purpose of protecting their rights. Arguing from the context of natural 
law, Samuel Pufendorf declared in 1688 that people reserved for 
themselves the right to emigrate when they voluntarily joined a state.^’ 
On the basis of this assumption John Locke concluded in 1690 that at least 
once in their lives people should be given the choice to leave their home 
state.^ In 1776, Adam Smith denounced restrictions on emigration as 
"contrary to the boasted liberty of the subject, . . . which is so plainly 
sacrificed to the futile interest of our merchants and manufacturers."^ 
While Jean Jacques Rousseau was still voicing opposition to free 
emigration as late as 1775,^* Germans like Johann Christoph Fresenius 
stated unequivocally in the year of the American Revolution: "Der Staat 
ist eine freiwillige Gesellschaft, und niemand begibt sich in den Staat, um 
Sclave zu werden."“  A few years later, Johann Jacob Celia was 
derrranding the right to emigrate as the symbol of freedom: "Ist nicht die 
Freyheit, einen Zustand nach belieben verandem zu konnen, die Summe 
aller menschlichen Gliickseeligkeit?"^* But when Heinrich von Berg wrote 
in 1799, "der freie teutsche Unterthan ist nicht an die Erden gebunden," 
he did not yet speak for all Germans.^

Within the next few years, however, the Holy Rorrran Empire of the 
German Nation came to its end under the onslaught of the Napoleonic 
armies, who brought with them the achievements of the French 
Revolution, including freedom of emigration as a human right as 
guaranteed in the Constitution of 1791.“  Servitude, manumission fees, 
and state and local emigration taxes disappeared within the reorganized 
Germany. With them went the restrictions on emigration, which were 
also forbidden by the German Confederation.”

It took almost three hundred years, from the Protestant Reformation 
to the French Revolution, for the citizens of Germany and Western Europe 
to gain free passage to and from their homelands. Grown from the dual 
root of medieval city law and the emergency right of the Reformation, it 
was under constant attack during the Age of Absolutism, which did not
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know a de facto right to emigrate, imperial law notwithstanding. Only 
when the ideas of the social contract and natural law provided an 
additional intellectual foundation did the movement for freedom of 
emigration as a human right gain momentum. But it took the American 
and French Revolutions in 1776 and 1789 as well as Glasnost and 
Perestroika in the year of the French bicentennial to change this idea into 
a reality for all of Europe to enjoy in 1990.
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